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I. INTRODUCTION 

Creating an education savings account (“ESA”) program for children with special needs, HB 

393 vindicates the Montana constitutional mandate of equal educational opportunities for all students. 

ESAs allow parents dissatisfied with public school opportunities to afford other, more individually 

appropriate, options. ESAs also benefit Montana both by encouraging public schools to compete with 

better special-needs offerings and by encouraging other providers who can relieve stress on public 

schools to address every special need imaginable. 

Plaintiffs challenge HB 393 only because they disagree with the program. The public-school 

funding formula already allocates state and local revenue based on enrollment instead of fixed costs. 

A student who leaves a school district for any reason—for a private school, a different public school, 

or a different state altogether—decreases enrollment and (ultimately) the school’s entitlements. Yet 

Plaintiffs do not challenge that feature of the school funding formula generally; they challenge it only 

for students aided by the ESA Program. If state and local revenue may fund interdistrict transfer, it 

may also fund ESA Program transfer. 

Plaintiffs’ remaining arguments about appropriations and program structure also fail. Montana 

law has long authorized statutory appropriations, and Plaintiffs’ citation of a Nevada case is inapposite 

owing to unusual features of the Nevada Constitution not relevant here. And the Superintendent, 

whose ESA oversight establishes sufficient state control, is limited by canons of statutory interpreta-

tion to approving items like those listed in HB 393. Nor do Plaintiffs argue a plausible violation of 

local control guarantees. The school funding formula already tells districts how to assess and spend 

taxes for schools; Plaintiffs offer no reason such directions in the ESA Program are legally different. 

Finally, an injunction should be denied on the equities because it would deny equality of edu-

cational opportunity to special education students who have applied for ESAs. 
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II. BACKGROUND 

A. Montana’s ESA Program 

HB 393 creates an ESA Program for “qualified students” aged 5-19, meaning any “child with 

a disability” under the Individuals with Disabilities Education Act, 20 U.S.C. §§ 1400–1482. See Pls’ 

Ex. 1, Enrolled House Bill 393 (hereinafter “HB 393”) § 3(7)(a)-(b). Qualified students must also meet 

one of three additional criteria: (1) the student was part of the ANB funding count the previous school 

year, (2) the student did not reside in the state the previous school year, or (3) the student is eligible 

to enter kindergarten the current year. Id. § 3(7)(c)(i)-(iv).  

Parents may use the ESA for twelve different educational expense categories, including “qual-

ified tuition, fees, textbooks, software, other instructional materials or services,” “curriculum,” and 

“educational therapies or services.” Id. § 4 (1)(a)-(l). 

The Montana Office of Public Instruction has published a Parent Handbook explaining ESA 

Program eligibility, listing permissible expenses, and describing processes for renewal and withdrawal. 

See generally Ex. A, Montana Education Savings Account for Students with Special Needs Parent Handbook, Mon-

tana Ofc. of Pub. Instruc. The Parent Handbook explains that OPI accepts applications during May 

1 through June 1 of 2024 and will issue contracts to qualified applicants during June. See id. Parents 

can submit expenses for reimbursement beginning July 1, 2024. See id. 

B. Funding for the ESA Program 

The Montana legislature has adopted a public-school funding formula that grants specified 

dollars to each school district per student enrolled the prior school year. See §§ 20-9-306, 20-9-311, 

MCA. The legislature funds the ESA Program, in turn, with only some of the same per-student 

amounts as the public-school funding formula. HB 393, § 3(2)(c). The result is that, when a student 
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uses an ESA, the student’s public school district retains a portion of the state funding for that student 

even as it averts the entire marginal cost of educating the student. 

More specifically, the funding formula provides nine categories of state grants to public school 

districts, only some of which the legislature channels into the accounts of ESA users: (1) basic entitle-

ment, (2) enrollment entitlement, (3) special education payments, (4) guaranteed tax-base aid, (5) data-

for-achievement payment, (6) Indian education for all payment, (7) quality educator payment, (8) at-

risk student payment, and (9) American Indian achievement gap payment. See § 20-9-306(2), MCA. 

For an ESA student, the legislature redirects most of the state and local revenue from the first six 

categories (excepting reimbursement for disproportionate special education costs). HB 393, § 3(2)(c). 

The ESA Program leaves the remaining three categories of aid with the ESA student’s district. Id. 

Because it is modeled after interdistrict transfer, the ESA Program causes some, but not all, 

of the money in this enrollment-based formula to follow the student. When a student transfers to a 

different public school, the sending school redirects part of the per student money to the receiving 

school as tuition. See § 20-5-323, MCA. The ESA Program works similarly, using some of the per-

student amount for the receiving provider and some for the sending school. 

C. The ESA Program Benefits Real Families, Like the Grilleys 

Clifton and Angela Grilley, residents of Power, Montana, have applied to the ESA Program 

on behalf of two of their sons, W.G. and E.G., who attend Choteau Public Schools. See Ex. B, Dec-

laration of Clifton Grilley, at ¶¶ 1–2, 21. W.G. and E.G. each has an Individualized Education Plan 

(IEP) approved by Choteau, but receive services at Big Sky Cooperative, of which Choteau is a mem-

ber, instead of at Choteau itself. Id. at ¶ 11. 

The Grilleys applied to the ESA program because they are dissatisfied with their current ser-

vices at Big Sky. Id. at ¶¶ 18-22. After Clifton Grilley retired from the U.S. Navy and returned home 



4 
 

to Montana, Choteau Public schools gutted services from W.G.’s IEP, causing him to regress while 

enrolled in that school district. Id. at ¶¶ 5–13. E.G. receives some services but does not receive all he 

needs for a quality education. Id.  

The Grilleys intend to use the ESA Program to provide better educational opportunities to 

their sons through a hybrid homeschool program, beginning as early as July 2024. Id. at ¶ 22. The 

Grilleys understand the ESA Program may not suffice to pay for all the services their sons require, 

but the Program will make it affordable enough for them to pay the difference in cost. Id. 

III. ARGUMENT 

Because Plaintiffs are unlikely to succeed on their claims and because the balance of equities 

favors equal educational opportunity for special education students over their illusory claims of irrep-

arable harm, Plaintiffs cannot meet the standard for a preliminary injunction. 

A. Plaintiffs are unlikely to succeed on their claims 

First, the ESA Program is necessary to provide equality of educational opportunity to special 

education students. Plaintiffs’ grievances about per-student funding are issues with the funding for-

mula generally, not the ESA Program, and they cannot succeed in showing that a uniform per-student 

approach to funding leads to a different result on constitutionality here. 

Second, the funding mechanism, i.e., the statutory appropriation, is constitutional. Statutory ap-

propriations are just as constitutional in the educational context as in the (many) other contexts where 

they are used. The Superintendent’s authority to use those statutory appropriations is limited by rele-

vant canons of statutory interpretation, and the ESA Program otherwise meets the Montana Supreme 

Court’s test for sufficient state control over a program with private beneficiaries.  
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Third, the state already controls the calculation, collection, and spending of local taxes for edu-

cation, so Plaintiffs cannot succeed in showing that state control over local revenue somehow under-

mines the constitutionality of the ESA Program. 

1. The ESA Program advances equality of educational opportunity 

The ESA Program provides equality of educational opportunity to special education students, 

and Plaintiffs are unlikely to succeed in challenging it under the equality of educational opportunity 

clause. The ESA Program empowers all parents and provides a universal system for special education 

students that is better than the existing system, which mostly benefits wealthy parents or urban resi-

dents. Plaintiffs’ suggestions that Montana parents will not pick good special education opportunities 

for their children are unjustified and unsupported by evidence. The ESA Program adheres to the per-

student model that the funding formula uses (including in public school transfers), so Plaintiffs’ griev-

ances about that approach prove too much and cannot justify invalidation of the ESA Program with-

out also taking down the funding formula. Accordingly, this claim will not succeed. 

a. The ESA Program provides opportunities for all special education 
students, not just wealthy, urban families 

Absent the ESA Program, state and federal promises of a Free Appropriate Public Education 

(“FAPE”), §§ 20-7-401(2), 20-7-414(1), MCA; 20 U.S.C. §§ 1401(9), 1412(a)(1)(A), are meaningful 

only to affluent parents. When a public school fails to provide a FAPE, successful complaints often 

require legal representation and expert witnesses—a potential cause of disproportionate usage in high 

income districts. See Ex. C, Gov’t Accountability Ofc., IDEA Dispute Resolution Activity in Select States 

Varied Based on School Districts’ Characteristics, GAO-20-22, Nov. 2019, at 1, 15-20.  

The ESA Program sets aside the wealth-advantaged FAPE litigation system in favor of a pro-

gram that empowers all parents to shop for a school that provides a quality education for their child. 

It improves equality of educational opportunity particularly in sparsely populated areas by using the 
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same model as interdistrict transfer. Some school districts deny equal educational opportunity to spe-

cial education students because they lack qualified staff to hire in their geographic area. See Motion to 

Intervene, Vinton Decl. (Dkt. 14) at ¶¶ 8–9. Neither money nor FAPE program complaints can create 

qualified staff where none exist. Interdistrict transfer helps ensure access when the best staff to address 

a child’s needs work at a nearby public school. Id. at ¶ 11. Similarly, the ESA Program ensures access 

when the best staff work somewhere other than a public school. Id. at ¶¶ 13–16. 

Plaintiffs unjustifiably assume that parents will use ESA dollars to move their children to low-

quality schools. Montana’s ESA Program is the sixth ESA program nationally for students with disa-

bilities. See Ann Marie Miller, Unlocking Potential: How Choice Transforms Education for Students with Disa-

bilities, EdChoice, Mar. 28, 2024.1 (summarizing ESA programs in Florida, Indiana, Mississippi, North 

Carolina, and Tennessee). The five other similar programs enroll over 95,000 students. See John Kris-

tof, School Choice Participation by Students with Disabilities.2 Yet Plaintiffs cannot muster a single 

example of parents abusing a special-needs ESA. Like parents elsewhere, Montana parents care about 

finding quality education for their children with special needs—and the ESA Program would help. 

Plaintiffs also argue that the ESA Program denies educational quality because it does not go 

far enough, implying they would deem it constitutional if only each account had enough money to afford 

the most expensive schools in Bozeman. First, however, no family is compelled to use the ESA. If, 

for financial reasons or otherwise, a family with a special-needs student is best served by the local 

school district, that remains an option, rendering any supposed insufficiency of the ESA amount moot.  

Second, when making their affordability point, Plaintiffs cherry-pick schools in Bozeman, 

which are more expensive than the Montana average. But even there, private schools with tuition 

 
1 https://www.edchoice.org/engage/unlocking-potential-how-choice-transforms-education-for-stu-
dents-with-disabilities/ 
2 https://www.edchoice.org/engage/school-choice-participation-by-students-with-disabilities/ 
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under $6,000 are available. See, e.g., 2024-2025 Tuition & Admissions, Emerge MT3 ($3,238 per year); 

Tuitions, Grants & Scholarships, Bozeman Field School4 (average tuition of $4,700 per year). Else-

where, ESAs can cover private school tuition entirely. See, e.g., Tuition and Fees 2023-2024, Five Falls 

Christian School5 ($4,000 per year); Tuition & Fees, Holy Spirit Catholic School ($3,800 per year).6  

Regardless, ESAs also help parents in other ways. For some, it may fund the gap between what 

the family can afford and the tuition amount. For others, it might finance education other than at a 

traditional private school, particularly if the availability of ESAs incentivizes new special education 

providers to enter the market. For example, hybrid programs combine private school and homeschool 

options to allow families to pay part-time tuition, meaning they could use remaining ESA funds to 

purchase curriculum for home or acquire other tutors or services as needed. See, e.g., About Us, Mon-

tana Hybrid Academy.7 As the Grilleys explain, they plan to use the ESA in this manner, defraying 

costs for a hybrid program and other services. Ex. B at ¶ 22. Online programs also offer group or self-

paced learning for Montana students with special needs at tuition rates lower than brick-and-mortar 

private schools. See, e.g., Tuition and Fees, Legacy Online School.8  

In sum, the ESA Program provides equal educational opportunities to all special education 

students, not merely ones from wealthy families or urban areas, and it is just as effective in Montana 

as in five other states at providing quality education. Plaintiffs’ contrary assumptions are no basis to 

deny equality of educational opportunities to special education students in Montana. 

 
3 http://www.emergemt.com/admissions-tuition 
4 http://bozemanfieldschool.org/prospective/#tuition 
5 http://www.fivefalls.org/tuition 
6 http://www.holyspiritgfschool.org/admissions/tuition-fees/ 
7 https://www.montanahybridacademy.com/about-us 
8 https://legacyonlineschool.com/tuition-and-fees 
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b. Plaintiffs’ grievances with the funding formula’s per-student ap-
proach are no basis to enjoin the ESA Program 

Plaintiffs seem to argue that per-student funding is constitutional except when applied to the 

ESA Program. As discussed above, the core elements of the funding formula are entitlements deter-

mined by enrollment. Under the funding formula, a school that loses fifteen special education students 

loses the enrollment-based funding for those students, regardless whether they move away or use an 

ESA to attend a private school. See id. Indeed, it expressly provides that, where a student transfers 

public school districts without moving, the student’s residential boundary school pays tuition to the 

public school the student attends. § 20-5-323, MCA (eff. July 1, 2024). The ESA Program functions 

the same way: where a student uses an ESA to attend a private school, the student’s residential bound-

ary school pays tuition to the receiving private school—yet also leaves some funds with the public 

school while reassigning all marginal costs of educating the student to the private school.  

Plaintiffs complain that the funding formula will not pay their fixed costs when a student uses 

the ESA Program. But the funding formula does not adjust for fixed costs when students move away 

or transfer, either. See id. How the funding formula responds to student transfers is not a function of 

HB 393, and there is no constitutional requirement that the funding formula account for fixed costs, 

let alone a requirement that it account for fixed costs in the ESA context alone. 

Plaintiffs also argue, based only on some calculations regarding Great Falls, that the ESA Pro-

gram uses more than the per-student funding-formula allotment. Pls’ Br. at 16; Pls’ Ex. D at ¶¶ 56–

62. While the allotment includes both state and local funds, Pls’ Ex. D at ¶ 54, it is unclear whether 

Plaintiffs argue based on total allotment or based on the state portion of it.  

Regardless, Plaintiffs’ math is not correct and cannot provide a credible basis for their consti-

tutional claim. Their expert Tammy Lacey makes multiple calculation errors. She omits the funding in 

line 12, 13, 17, and 18 of her own table when calculating total state funds. See Pls’ Ex. D at Fig. 2, Line 



9 
 

21. She does not account for the decrease per student in the state ANB amount. See 20-9-306(13), 

MCA. She also calculates state funds based on an entitlement that she testifies includes local funds. 

Compare Pls’ Ex. D at ¶ 54, with id. at Fig. 2. Thus, the alleged harm is based on faulty math, which is 

particularly important because, if a school district ceases all services to a student but reallocates only 

some of the funding formula amount for that student (including state and local funds), it may realize a 

marginal financial benefit. 

Even more fundamental, basing ESA funding on the funding formula does not violate Article 

X section 1 of the Montana Constitution, which requires only equitable funding of the basic school 

system. The funding formula meets that obligation through a per-student method of funding, and 

nothing prohibits the legislature from using that same funding model for additional educational pro-

grams. See Mont. Const. art. X, § 1. Equitable funding under the constitution simply funds schools 

according to the number of students they serve. In short, the ESA Program is based on student en-

rollment because the entire funding formula is based on student enrollment. Plaintiffs offer no reason 

that per-student funding is constitutional in every other context except the ESA Program.  

Plaintiffs also cite a statute prohibiting use of local funds to increase provided services. See § 1-

2-113, MCA. That statute has no application here because (1) it targets mandates that school districts 

provide new educational content, which the ESA Program does not do, and (2) the ESA Program 

actually decreases public-school services by requiring participants to waive FAPE services.  

Plaintiffs’ argument about fractional ANB students suffers from the same problem. When a 

part-time homeschool student enrolls full time in a public school, that school receives funds only for 

a fractional student for the first year because the funding formula relies on prior year enrollment instead 
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of current year enrollment. See § 20-9-311, MCA.9 The public school must educate the student full 

time despite fractional revenue.  

The ESA Program merely takes the existing formula’s assumptions and moves the costs of 

educating the student elsewhere. Plaintiffs do not challenge the funding formula’s reliance on prior-

year enrollment numbers, so they cannot succeed in challenging the ESA Program for simply adhering 

to the funding formula’s method of funding enrollment. If the funding formula can constitutionally 

require a school to fund a full education for a fractional student, the location of that education is not 

constitutionally significant. 

2. The funding mechanism for the ESA Program is constitutional 

Plaintiffs are unlikely to succeed in challenging the funding mechanism for the ESA Program. 

HB 393 creates a statutorily appropriated special needs equal opportunity education savings trust that 

OPI distributes solely under state contracts between OPI and families. Distributions from a trust are 

permissible statutory appropriations, and the per-student funding of the trust is otherwise consistent 

with appropriations for education. The Superintendent’s discretion in approving expenses is limited 

by the list in the statute, as she can only approve items that are “similar in nature” to the express list 

in the statute. Briese v. Montana Pub. Employees’ Ret. Bd., 2012 MT 192, ¶ 26, 366 Mont. 148, 155–56, 

285 P.3d 550, 556 (quoting Mattson v. Montana Power Co., 2009 MT 286, ¶ 32, 352 Mont. 212, 226, 215 

P.3d 675, 685). Finally, because a state contract with OPI is controlled by OPI, it meets the test for 

permissible programs with private beneficiaries. 

 
9 The formula uses current year enrollment only for increases exceeding 10%. See § 20-9-166, MCA.  



11 
 

a. Statutory appropriations are permissible in Montana, and Nevada 
law is inapposite 

Plaintiffs contend that the ESA Program violates the constitutional requirement that money 

paid from the treasury must be “upon an appropriation made by law.” Mont. Const. art. VIII, § 14. 

To fund the ESA Program, however, the legislature appropriates money via the funding formula and 

a properly enacted statutory appropriation for the ESA trust, so the expenditure of funds is valid.  

The ESA Program’s funding structure involves three movements of funds, all of which are 

valid under the Appropriations Clause. First, the funding formula pays local districts. Second, local dis-

tricts deposit funds into the trust. Third, the trust distributes funds to parents of qualified students. 

Plaintiffs do not challenge the first two moves. (And surely no one disputes the proper appropriation 

of money for the funding formula or argues that the local district payment is subject to the Appropri-

ations Clause even though it is not paid out of the treasury.)  

The only potential dispute is the third move. But for that, a Montana appropriations statute 

authorizes “spending by a state agency without the need for a biennial legislative appropriation or 

budget amendment.” § 17-7-502(1), MCA. That statute permits agencies to “pay the principal, interest, 

premiums, and costs of issuing, paying, and securing all bonds, notes, or other obligations, as due, that 

have been authorized and issued pursuant to the laws of Montana.” Id. 17-7-502(3). HB 393 amended 

the appropriation statute, adding the funding and administration of the Special Needs Equal Oppor-

tunity ESAs to statutory appropriations. See HB 393 §§ 9(b), 11. If the appropriations statute consti-

tutionally authorizes payments on financial obligations, then as amended it constitutionally authorizes 

payments under the ESA Program. Plaintiffs can point to no constitutional distinction between au-

thorization to pay existing obligations and authorization to pay a new program.  
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Plaintiffs’ citation to Nevada precedent is inapposite because the Nevada ESA law had mate-

rial differences and the Nevada Constitution has a provision that does not exist in the Montana Con-

stitution.  

First, the Nevada ESA program was not properly appropriated because it directed the state 

treasurer to deposit money into ESAs without specifying any source of funds. See Nev. Rev. Stat. 

§ 353B.860 (2015);10 Schwartz v. Lopez, 382 P.3d 886, 892 (Nev. 2016). In contrast, HB 393 uses funds 

already appropriated as part of the public-school funding formula, and it creates a statutorily appro-

priated trust. See HB 393 § 9. Plaintiffs do not explain how Montana’s statutory appropriations process 

for trusts is unconstitutional in this context.  

Second, Nevada could not fund its ESA program through its public-school funding formula 

because of a constitutional provision that does not exist in Montana. The Nevada Constitution spec-

ifies that “before any other appropriation is enacted to fund a portion of the state budget for the next 

ensuing biennium, the Legislature shall enact one or more appropriations to provide the money the 

Legislature deems to be sufficient, when combined with the local money reasonably available for this 

purpose, to fund the operation of the public schools in the State.” Nev. Const. art. XI, § 6(2). It further 

provides that any appropriation in violation of that requirement is void. Id. § 6(5). Under that clause, 

the appropriation for the operation of public schools had to be prior to, and separate from, funds for 

any other purpose, including ESAs. See Schwartz, 382 P.3d at 901.  

Montana has no similar clause in its Constitution. To the contrary, the Montana Constitution 

expressly provides that, in addition to funding public schools, “[t]he legislature may provide such other 

educational institutions, public libraries, and educational programs as it deems desirable.” Mont. 

 
10 The law was subsequently repealed, but the original text is available online. See 2015 Statutes of 
Nevada at 1827, https://www.leg.state.nv.us/Statutes/78th2015/Stats201517.html. 
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Const. art. X, § 1(3). The ESA Program is one such “desirable” program, and its interrelationship with 

the funding formula creates no constitutional problems. 

b. The Superintendent’s discretion is limited by canons governing 
statutory construction 

Plaintiffs’ argument that the ESA Program improperly delegates authority to the Superinten-

dent’s unlimited discretion, relying on Mont. Const. art. V, § 1, omits relevant precedent imputing 

limits on the Superintendent’s discretion.  

Since at least 1912, Montana courts read statutes using the canon ejusdem generis, which holds 

“that when a general word or phrase follows a list of specifics, the general word or phrase will be 

interpreted to include only items of the same class as those listed.” State v. Hren, 2021 MT 264, ¶ 22, 

406 Mont. 15, 24, 496 P.3d 949, 955 (quoting Ejusdem generis, Black’s Law Dictionary (11th ed. 2019)); 

see Mattson, 2009 MT 286, ¶ 34 n.7, 352 Mont. at 226 n.7, 215 P.3d at 686 n.7 (collecting cites). Under 

that canon, the general phrase at the end of a list includes only “items that are ‘similar in nature’ to 

those listed.” Briese, 2012 MT 192, ¶ 26, 366 Mont. at 155–56, 285 P.3d at 556 (quoting Mattson, 2009 

MT 286, ¶ 32, 352 Mont. at 226, 215 P.3d at 685). 

Here, the relevant section of HB 393 contains a list of eleven categories of permissible ex-

penses to approve, including “qualified school tuition,” “curriculum,” “tutoring,” and “transportation 

allowed for another allowable educational service.” See HB 393 § 4(a)–(k). Then, it adds a provision at 

the end permitting “any other educational expense approved by the superintendent of public instruc-

tion.” Id. § 4(l). In the context of the list, the general language “other educational expense” embraces 

limits implied by the preceding list. See Mattson, 2009 MT 286, ¶ 34, 352 Mont. at 226–27, 215 P.3d at 

686 (explaining that ejusdem generis applies if the general words are associated with specific words 

through terms like “otherwise”).  
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That is, the Superintendent may only approve “educational expenses” comparable to, or of a 

kind with, tuition, curriculum, tutoring, and transportation to such services. Accordingly, the Super-

intendent’s discretion is limited, which is why the Superintendent does not offer reimbursement for 

day care fees, home furnishings, playground equipment, or real property. See Ex. A at 8–9. 

c. A contract for expenditures under the control of OPI is a program 
under the “control of the State” 

Plaintiffs misunderstand the private beneficiary language in Article V, Section 11(5) of the 

Montana Constitution because they disregard the operative words at the end: “control of the state.” 

Mont. Const. art. V, § 11(5). The provision states in full, “No appropriation shall be made for religious, 

charitable, industrial, educational, or benevolent purposes to any private individual, private associa-

tion, or private corporation not under control of the state.” Id. (emphasis added). The Montana Supreme 

Court has explained that private benefits are permissible so long as the funds are sufficiently under the 

control of the state. See Grossman v. State, Dep’t of Nat. Res., 209 Mont. 427, 455–56, 682 P.2d 1319, 

1334 (1984) (“As long as the provisions relating to the expenditures of the funds derived from the 

proceeds of the bonds are under the control of the state, the constitutional mandate is satisfied.”) 

The state control test for Article V, Section 11(5) has two elements in case law. First, does the 

state or a private party decide whether to permit the expenditure? See Douglas v. Judge, 174 Mont. 32, 

38, 568 P.2d 530, 533 (1977). If the state decides, then the program is constitutional. See id. Second, 

does the state or a private party bear the risk of cost overruns? See White v. State, 233 Mont. 81, 86, 759 

P.2d 971, 974 (1988). If the private party bears the risk, the program is constitutional. See id. 

Two Montana Supreme Court cases illustrate permissible state programs with private benefi-

ciaries under this test. In one case, the court held that the Housing Board could make low interest 

mortgages available to private persons of low income. See Huber v. Groff, 171 Mont. 442, 445, 558 P.2d 

1124, 1126 (1976). The court explained that the program was permissible because the funds were 
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under the control of the Housing Board, which was a public corporation. See id. In another case, the 

court held that the Board of Natural Resources and Conservation could make loans to farmers for 

renewable resources. See Douglas, 174 Mont. at 37, 568 P.2d at 533. Because “the loans may be made 

only upon the proper application and recommendation of the Department of Natural Resources and 

Conservation,” the “[t]otal control over the granting of these loans is vested in the Department of 

Natural Resources and Conservation.” Id. 

The Montana Supreme Court has distinguished these cases only when the state bore the bur-

den of cost overruns. In both White and Hollow, the Court held that a program was not under state 

control when the statute obligated the state to extend credit for private costs regardless of funds avail-

able. See White, 233 Mont. at 86–87, 759 P.2d at 974; Hollow v. State, 222 Mont. 478, 486, 723 P.2d 227, 

232 (1986). The flaw in those programs was that they “pledge[d] the credit of the state” beyond exist-

ing funds to cover private costs. See Hollow, 222 Mont. at 486, 723 P.2d at 232. 

The ESA Program has sufficient state control and is constitutional under this precedent. The 

decision whether to permit an expense from the ESA is committed to the Superintendent, not the 

private person. HB 393 describes the type of expenditures the Superintendent may approve, which is 

no different from the program in Douglas, which described approval for renewable resource loans. See 

Douglas, 174 Mont. at 37, 568 P.2d at 533. 

In addition, HB 393 burdens the private party with cost overruns and pledges no state credit 

for them. As Plaintiffs themselves explain, the fixed amounts permitted for ESAs in HB 393 may not 

cover the costs for all students that might be eligible for ESAs. See Pls’ Br. at 15 & Pls’ Ex. D at ¶¶ 33-

43 (explaining that the ESAs would not cover some private costs for an example student). HB 393 

does not pledge the credit of the state to cover those marginal costs; it provides only a fixed sum. 
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Thus, HB 393 creates a program under the control of the state, with the state determining 

permissible costs and the private party bearing the risk of extra costs. Such control means that the 

program is permissible under Article V, Section 11(5). 

3. A statewide funding formula does not violate local control 

Plaintiffs cannot succeed in arguing that the ESA Program violates the local districts constitu-

tional provision, which states that that “[t]he supervision and control of schools in each school district 

shall be vested in a board of trustees to be elected as provided by law.” Mont. Const. art. X, § 8. This 

provision has long permitted the public-school funding formula to tell local school districts how to 

assess and spend taxes for schools. See §§ 20-9-302–20-9-380, MCA. Plaintiffs offer no argument of 

how the ESA Program’s use of that same authority is suddenly unconstitutional.  

For example, state law directs that “the county commissioners of each county shall levy an 

annual basic county tax of 33 mills,” id. § 20-9-331(1), and “22 mills,” id. § 20-9-333(1), for elementary 

and high school funding, respectively. Districts must remit surplus funds to the state general fund. Id. 

§§ 20-9-331(1)(b); 20-9-333(1)(b). The state also directs local revenue from several other sources to-

ward education, such as fines for violations of law, oil and natural gas production taxes, and federal 

forest reserve funds. Id. §§ 20-9-331(2); 20-9-332(2); see also id. § 20-9-141.  

Moreover, state law controls how local districts spend their education dollars. The trustees of 

a district must spend at least the amount of tax revenue that the state determines is a BASE budget. 

Id. § 20-9-308. They also must match every $3 of certain state special education grants with their own 

local revenue. Id. § 20-9-321(6). If they want to adopt a budget higher than BASE amount, they must 

follow state-ordered processes for adopting such a budget. Id. § 20-9-353. 

Because the state can order property tax levies and expenditures in the funding formula, it can 

exercise materially the same authority with the ESA Program. 
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B. The balance of equities and the public interest disfavor an injunction that ir-
reparably harms education opportunities for students with special needs 

The remaining preliminary injunction factors disfavor an injunction because of the harm to 

special education students, such as the Grilleys’ sons. The right to equal educational opportunity is an 

individual right belonging to “each person of the state.” Mont. Const. art. 10, § 1(1). That right en-

compasses all educational programs as the Legislature deems necessary, including the ESA Program. 

Id. § 1(3). Halting the ESA Program would deny those special education students their right to equal 

opportunity of education and deprive students like W.G. and E.G. of funding for needed services. 

Equity also favors prioritizing the right of education of students who applied to the ESA Pro-

gram over the budgets of Plaintiff MQEC’s members. When conflicting constitutional rights are at 

issue, the Court must analyze the competing rights in the context of specific facts. Havre Daily News, 

LLC v. City of Havre, 2006 MT 215, ¶ 24, 333 Mont. 331, 341, 142 P.3d 864, 872. A facial injunction is 

inappropriate because it affects factual situations not before the Court. See id. Plaintiffs address only 

one district, Great Falls, and do not explain how one district can justify a statewide injunction that 

would harm students and families. This conflict matters because no neutral option exists here: a facial 

injunction would deny the right of education to students who have already applied to the ESA Pro-

gram. Plaintiffs do not justify why W.G. and E.G. or other applicants deserve to be harmed through 

an injunction. Equity disfavors harming all those students without considering their specific situations. 

The balance of equities also disfavors Plaintiff DRM, which seeks an injunction that might 

theoretically benefit some members at the expense of other members. DRM claims to represent a client 

that opposes the ESA Program. See Pls’ Ex. D at ¶ 20. But its statutory mandate is to represent all 

students with disabilities, including W.G. and E.G. See 42 U.S.C. § 15043. Its members have applied 

for ESAs, indicating their current schools are not meeting their needs and they want to look elsewhere. 



18 
 

For example, W.G. and E.G. are not receiving special education services they need and are currently 

being denied an educational opportunity equal to other students. See Ex. B at ¶¶ 10–18. 

The result is that if Plaintiff DRM achieves an injunction here, DRM’s members who need 

ESAs may claim the State and MQEC have denied them educational opportunity. Such potential for 

conflicting liability tips the balance against an injunction. 

C. Any injunction requires a bond. 

If the court grants a preliminary injunction, the court should require Plaintiffs to post a bond 

against the denial of equal educational opportunity to ESA applicants. The relevant ESA amounts are 

on OPI’s website, and as DRM has indicated, the cost of a private tutor to supplement missing services 

is $3600 annually. See Pls’ Ex. D at ¶ 29. Accordingly, if any injunction is issued, Plaintiffs should post 

a bond to cover the ESA amount and cost of a private tutor for every student who applies this year, 

protecting against potential litigation claims that result from the injunction. 

IV. CONCLUSION 

For the reasons set forth above, Intervenor-Defendant Sue Vinton respectfully requests that 

this Court deny Plaintiffs’ Motion for Preliminary Injunction. 

Respectfully submitted,  

/s/ Thomas M. Fisher 
Thomas M. Fisher*  
EdChoice Legal Advocates 
 
/s/ Dale Schowengerdt 
Dale Schowengerdt 
Timothy Longfield 
Landmark Law, PLLC    
 
Attorneys for Intervenor-Defendant 
 
*Admitted Pro Hac Vice  
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Contact Info & Resources 

OPI Employees are here to help: 

 Whitney Williams, ESA Program Budget Analyst: opiesa@mt.gov or 406-444-3408 
 

 Kiera Moog, Family Engagement Specialist: kiera.moog@mt.gov or 406-594-7135 
 

 John Gorton, Special Ed School Improvement Unit Manager: john.gorton@mt.gov or 
406-459-4281 
 

 Mandi Gibbs, Early Assistance Program Director: mgibbs@mt.gov or 406-444-5664 

Resources: 

 OPI’s Education Savings Account Website
 Legislation HB 393
 Application
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Education Savings Accounts for Students with 
Special Needs  

The Education Savings Account is a reimbursement program for parents of a qualified student 
with a disability under the Individuals with Disabilities Education Act, 20. U.S.C 1400, et seq. 
The purpose of this program is to provide flexibility for parents in their child’s education. Find 
more information on the Students with Special Needs Equal Opportunity Act HERE. 

Education Savings Account Steering Committee 

Thank you to the Education Savings Account Steering Committee for their input and assistance. 
The committee provided strategic advisory support to ensure the administrative process of the 
ESA program meets the needs of students and families enrolled in the program. Read more about 
the committee in the Steering Committee Overview.  

Committee members:
 Alba Pimentel, Parent/Guardian from Billings 
 Amanda Christofferson, Education Service Provider from Havre 
 Brad Tschida, Educator from Missoula 
 Chas Haggerty, Education Service Provider from Billings 
 Clifton Grilley, Parent/Guardian from Power 
 Jean Curtiss, Community Member from Missoula 
 Jennifer Duray, Parent/Guardian from Billings 
 Katherine Walter, Parent/Guardian from White Sulphur Springs 
 Lisa Gunderson, Parent/Guardian from Choteau 
 Louisa Libertelli Dunn, Community Member from Great Falls 
 Rebecca Richards, Parent/Guardian from Great Falls 
 Robin Urbaska, Parent/Guardian from Billings 
 Sarah Whitney, Parent/Guardian from Great Falls 
 Stephanie Keeth, Parent/Guardian from Billings 
 Sue Furey, Educator from Missoula 
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Eligibility 

To be eligible to participate in the ESA program, a student must meet the following requirements 
as stated in law: 

A "Qualified student" means a resident of the state who meets the requirements of (a) (b), and (c) 
below: 

(a) In the current school year: 
(i) is identified as a "child with a disability" under the Individuals With 

Disabilities Education Act, 20 U.S.C. 1400, et seq.; and 
(ii) is between the ages of 5 and 19 on September 10; 

(b) is not currently enrolled in a school operating for the purpose of providing 
educational services to youth in department of corrections commitment programs or 
in the Montana school for the deaf and blind; and 

(c)  
(i) was counted during the previous school year for purposes of school district 

ANB funding; 
(ii) was enrolled during the previous school year in a program listed in subsection 

(7)(b); or 
(iii) is eligible to enter a kindergarten program pursuant to 20-7-117, MCA. 

To determine student eligibility, the OPI will request an evaluation report, IEP, or private place-
service plan during the program application process. 

The information provided to the Office of Public Instruction is intended only for the 
purposes of the Education Savings Account application. All information provided will be 
kept secure and confidential to protect privacy. 

Federal Individuals with Disabilities Education Act (IDEA): 

Under the federal law a child is eligible if their school performance is “adversely affected” by a 
disability in one of the 13 categories below.  

Autism
Deafness  
Other Health Impairment
Developmental Delay  
Emotional Disturbance  
Specific Learning Disability
Cognitive Delay  
Hearing Impairment  
Speech Language Impairment  
Deaf-Blindness  
Orthopedic Impairment  
Traumatic Brain Injury  
Visual Impairment  
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How to Participate 

A parent who chooses to participate in the program is required to notify to the Office of Public 
Instruction (OPI) by submitting an online application (paper copy available upon request). Once 
the student is determined eligible, the parent will sign a contract with OPI. 

 The application includes: 
o Parent and student names, student birthdate, student state school ID number, 

resident district, district enrolled in prior year.  
 An example of the application can be found in the Appendix and the fillable application 

will be available upon request.  
 An example of the contract can be found in the Appendix.  
 If a parent would like a paper application, please contact Whitney Williams at 

opiesa@mt.gov or 406-444-3408. 

Timeline:  

 Applications will be accepted beginning on May 1, 2024 
 Application deadline is June 1, 2024 
 OPI will notify parents within 30 days of the close of the application window and will 

provide a contract for the parent of an eligible student to sign. 
 Upon receipt of the signed contract, parents can begin to submit receipts for allowable 

expenses incurred on/after July 1, 2024.  
 By August 1, 2024, OPI will notify districts of families participating in the program.  
 Contact/questions: Whitney Williams, opiesa@mt.gov.   

Reimbursement process: 

How to Submit Reimbursement Requests: 

Upon receipt of the signed contract, parents may begin to submit receipts for allowable expenses 
incurred on/after July 1, 2024.  

Parents will utilize an Electronic Management System to submit reimbursement requests for 
students.  

To ensure timely processing, all reimbursement requests must be completed and submitted 
to OPI by the 25th of the month for processing after the 10th of the following month. This 
timeline allows OPI to review all receipts for accuracy or request additional information as 
necessary.  

The first round of reimbursements submitted to OPI will be processed after September 10th and 
will occur on a monthly basis thereafter.    
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Required Documentation for Reimbursement

When submitting a reimbursement request through the Electronic Management System, parents 
must upload all allowable receipts when submitting to the OPI. Parents will be required to submit 
a signed W-9 form with their contract. This W-9 form is for Montana state administrative 
purposes only and is not considered taxable income.  
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Expenses

Allowable Expenses: 

Below are examples of generally allowable expenses for reimbursement under the ESA program. 
Expenses must only be for the benefit of the qualified student for whom the account was created. 
All expenses are subject to the Office of Public Instruction approval. 

 Qualified school tuition, fees, textbooks, software, or other instructional materials or 
services.  

 Electronic educational program or course or distance learning programs. 
 Curriculum materials 
 Tutoring 
 Educational therapies including occupational, behavioral, physical, speech, and audiology 

therapies from a licensed or certified provider. 
 State of nationally recognized assessment tests, advanced placement exams, entrance 

exams for eligible post-secondary institutions. 
 Services provided by a public school in the state, including classes and extracurricular 

activities. 
 Eligible postsecondary institution tuition, books, online course, or certain fees. 
 No more than $50 annually in consumable education supplies such as paper, pens, and 

markers.  
 Transportation required for another allowable education service. Transportation costs will 

be reimbursed at the federal per diem rate.  
 Fees for a cooperative educational program. 

 
 

Unallowable Expenses:  

Expenses must be for educational purposes. The following types of expenses are generally 
unallowable for reimbursement under the ESA program. This list is not exhaustive. The Office of 
Public Instruction reserves the right under statute to deny unallowable expenses.  

• Entertainment  
• Primarily noneducational devices  
• Televisions  
• Telephones  
• Video game consoles and accessories  
• Home theater and audio equipment  
• Amusement Park tickets  
• Baby grand pianos  
• BBQ Grills, Smokers & Fixed fire pits  
• Bounce houses & Water slides  

• Commercial grade items  
• Day care fees  
• Fuel (Outside the mileage reimbursement 
for transportation required for allowable 
education services) 
• Garden sheds  
• Gift cards of any kind  
• Go-carts, Motorized scooters, kayaks  
• Home furnishings & Fixtures  
• Hotel, Lodging, Groceries  
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• Inappropriate explicit material  
• Jewelry & Precious metals
• Land / Real property  
• Large appliances  
• Large chicken coops & Runs   
• Large green houses 
• Large outdoor shade structures  
• Large trampolines  
• Live animals  
• Medical services & Supplies  

• Medications, Vitamins & Supplements  
• Pizza ovens 
• Planes, Automobiles, Motorcycles & Boats  
• Playground & Lawn equipment  
• Restaurants  
• Solar panels or Systems  
• Swimming pools, Saunas & Ponds  
• Trailers (of any kind)  
• Weapons & Ammunition

 

Unallowable Therapies and Services:  

 Acupuncture  
 Blood work (labs)  
 Chiropractors  
 Craniosacral Therapy  
 Dental exams or Services  
 Eye exams  

 Health exams  
 Hyperbaric Oxygen Therapy  
 Massage Therapy  
 Medical Equipment / Services  
 Nutritionists  
 Physical exams 

 

 

Fraud: 

If an individual believes he/she has knowledge or evidence of fraudulent or inappropriate use of 
Education Savings Account funds they should contact the OPI legal team.  

https://opi.mt.gov/Leadership/Management-Operations/Legal-Division 

If an individual believes that the fraud is Medicaid related, please contact DPHHS. 

 To report Medicaid Member/Client Fraud call DPHHS, Fraud Hotline: (800) 201-6308 
 https://dphhs.mt.gov/montanahealthcareprograms/fraudandabuse 
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Renewal & Withdrawal 

Withdrawal or Termination 

Parents may re-enroll their student in public school at any time, which will effectively terminate 
the ESA.

The Office of Public Instruction will remove a student from eligibility under the following 
circumstances: 

 If a student re-enrolls in a public school district. Under this circumstance, the parent 
should notify OPI of the new enrollment. 

 If a parent fails to comply with the terms of the signed contract. 
 If a parent knowingly misuses account funds. 
 If a parent knowingly fails to comply with the term of the contract with the intent to 

defraud. 

 

Termination Process: 

Under the above circumstances, the parent will be notified in writing that the student may be 
terminated from the program and no further reimbursements will be allowed after termination. 
The notification will include the reason for the termination. 

The parent has 10 business days to respond. A parent may appeal OPI’s decision by notifying the 
OPI in writing. A parent may also appeal OPI’s decision under the Administrative Procedure Act.  

If the parent refuses or fails to contact OPI within the 10-day period, then the student will be 
removed from the program. 

Fraudulent use of account funds may result in the case being referred to the Attorney General for 
investigation.  
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FAQ 
1. What if I have two qualified students who want to participate from the same household? 

A parent may have more than one student enrolled in an ESA program. The parent 
will need to submit an application for each student, and sign a contract for each 
individual student, as well as submit reimbursements for individual students. Funds 
cannot be shared between students. 

2. What happens if a student is determined ineligible for the ESA program? 

The legislation does not allow for an appeal process for eligibility. Parents may 
reapply during the next application window.  

3. If we lived in Montana, and my student was not enrolled in a MT public school the prior 
year, what are my options for participating?  

a. The law requires that a student was counted during the previous school year for 
purposes of school district ANB funding; 

i. was enrolled during the previous school year in a program listed in 
subsection (7)(b); 

ii.  did not reside in the state in the previous school year; or 
iii. is eligible to enter a kindergarten program pursuant to 20-7-117. 

 
4. What happens if an expense is denied reimbursement? 

If a parent believes that an expense was incorrectly determined ineligible, the parent 
may request a review by informing OPI in writing within 10 days of denial. The 
parent may provide additional documentation to show eligibility of the expense. 
OPI’s decision will be final for reimbursement determinations.  

5. My child doesn’t have an IEP but has a designation/ diagnosis for a disability, are they 
eligible?  

To determine eligibility, the OPI will review documentation that confirms a child’s 
IDEA designation. This documentation is either an evaluation report, IEP, or private 
place service plan. 

6. What is the status of my application?  

The parent will receive an email confirming the receipt of the application. OPI will 
notify the parent of eligibility within 30 days of the application window closing date.  
If the parent does not receive notification of receipt of a determination within 30 days 
of the application window closing, please contact Whitney Williams at 
opiesa@mt.gov. 
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7. How will I be notified?  

Parents will be notified via email for the receipt of application and confirmation or 
denial of eligibility. Parents will receive a contract to sign upon confirmation of 
eligibility. Postal mail notifications can be provided if requested by the parent. If a 
parent is determined ineligible, OPI will notice the parent in writing. 

8. How much money is available per year for allowable reimbursement?  
a. The ESA student amount is outlined in 20-7-1703, MCA.  
b. OPI prepared a table with sample amounts depending on student resident district. 

It is included in the appendix. (Student amount available to parents is subject to 
an administrative fee per 20-7-1703, MCA. )  
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Glossary & Appendix: 
Appendix documents are subject to change

Glossary: 
Qualified school:

A nonpublic school serving any combination of grades kindergarten through 12.  
It must be in compliance with applicable local health and safety regulations.
Hold an occupancy permit (if required by the municipality) 
Does not discriminate on the basis of race, creed, religion, sex, marital status, color, age, 
disability, or national origin.  
Requires that an employee who has unsupervised access to children be subject to a 
criminal background check. 
Meet requirements for Montana nonpublic schools. 

Eligible Postsecondary Institution: An accredited postsecondary institution located in 
Montana.  

ANB (Average Number Belonging):  means a student count used for school funding purposes.  
It is the formula based on factors that include enrollment on two count dates, PIR days, and an 
average school year of 180 days.  

Parent: means a biological parent, adoptive parent, legal guardian, custodian, or other person 
with legal authority to act on behalf of a qualified student, and whose parental rights have not 
been terminated.

Resident school district:  means the school district in which a student resides.

Sample Application: 

Education Savings 
Account Program Ap

Sample Contract: 

Sample Contract 
MT OPI Spring 2024.

ESA Student Amounts per Resident District  
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State of Montana ) 
) ss. 

First Judicial District ) 

I, , Clifton Grilley, declare as follows: 

1. My wife Angela and I are residents of Power, Montana. I am an adult over the age of 18

years, have personal knowledge as to all matters contained herein, and am fully competent to make this 

declaration. 

2. We are the parents of three sons, two of whom have special needs. W.G. is an eleven-year-

old boy and a sixth grader at Choteau Public Schools, and E.G. is a thirteen-year-old boy and seventh 

grader at Choteau Public Schools. 

3. My wife and I have sole legal and physical custody of our children.

4. I served in the United States Navy for 22 years, retiring with the rank of E-7 (Chief Petty

Officer) in May of 2022. I currently maintain inactive reserve status with the United States Navy. 

5. After I retired from the U.S. Navy, we returned with our family to Montana, where I grew

up. In Montana I farm and serve as a water district superintendent. Angela works as a homemaker. 

6. Our son W.G. is a high functioning child with autism.

7. Our son E.G. is a child with dysgraphia.

8. While in public school in San Diego, W.G. had an Individualized Education Program

(“IEP”) under the federal Individuals with Disabilities Education Act (IDEA). 

9. W.G.’s IEP provided occupational therapy among other accommodations to improve his

typing, handwriting, sensory sensitivity, and general regulation of behavior. 

10. When we transferred W.G.’s IEP to Choteau Public Schools, school staff changed his

IEP, including removing the occupational therapy services. They reduced his services without performing 

the needed evaluation. 
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11. While W.G. has been enrolled at Choteau Public Schools, a co-op system called Big Sky 

Cooperative—and not Choteau Public Schools—has provided W.G.’s IEP services. Accordingly, W.G. 

spends half of each school day in a regular classroom and half with para-professionals providing IEP 

services. 

12. After revisiting W.G.’s IEP with school staff, we were able to add some occupational 

therapy, but the therapy offered is mainly provided by unqualified para-professionals at Big Sky 

Cooperative. 

13. W.G. has regressed over the last three-and-a-half years with the diminished services 

provided. His agitations have returned including hitting himself, kicking, and exhibiting meltdowns. 

14. No one at Choteau Public Schools or Big Sky Cooperative had the training necessary to 

address W.G.’s needs. At our insistence, they have made some attempts to address his needs, but the 

services are not as good as he needs. 

15. E.G. received an IEP from Choteau Public Schools. While the school has classified him 

as having dysgraphia, I believe autism is a more accurate classification. The different classification may be 

contributing to the lack of services offered to him. 

16. Under the diagnosis for dysgraphia, he is provided with additional time to take tests and 

afforded the use of a resource room which is a quiet area where he can ask questions to a classroom 

monitor. 

17. The occupational therapist at Big Sky Cooperative determined that E.G. would not benefit 

from her services. However, it is our belief that the school could address his handwriting difficulties and 

other issues in occupational therapy. 
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18. We have been frustrated with the uphill battle with the local school district to obtain 

needed services for our sons. We believe that many existing services and interventions were achieved only 

through our advocacy and that the services are still lacking compared to what our sons need. 

19. We also recognize that Choteau Public Schools has a higher-than-average number of 

special education students and that they are overwhelmed with the needs of their students. 

20. We previously attempted to transfer our sons to a different public school that offers the 

services they need. We enrolled in the school and their current school sent the IEPs, but the day before 

school started, the school informed us that it was at capacity and could not accept our sons. 

21. In May 2024 we applied to the Montana Office of Public Instruction for both W.G. and 

E.G. to participate in the Montana Special Needs Equal Opportunity Education Savings Account 

Program.  

22. We intend to use the ESA funds available to us under HB 393 to educate our sons through 

a hybrid homeschool program where they will have better resources available to them. We see this as the 

best option due to the geographical location of our home and services available. We also intend to obtain 

needed services, such as occupational therapy or speech therapy, even if the ESA funds do not cover all 

costs. We intend to begin the hybrid homeschool program for both boys as soon as ESA funds are 

available in July 2024. 

23. The ESA option allows us as parents to find the right programs for our special-needs 

children when our local public school does not have the time, space and expertise to provide the 

appropriate programs. 

24. We generally believe in the ideals of public education and want our local school district to 

succeed in improving its services for special needs students. We hope the Montana special needs ESA 

program will not only help our sons acquire an appropriate education, but also will enable competition 
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that will prompt public schools to improve their offerings so that other families will have better choices 

for their children with special needs. 

 

I declare under penalty of perjury that the foregoing is true and correct. 
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